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1. General View of the Interim Measure

THE ACT NO. 4054 ON THE PROTECTION OF COMPETITION
Termination of Infringement

% Article 9

(...)

Where the occurrence of serious and irreparable damages is likely
until the final decision is taken, the Board may take interim measures
in order to maintain the situation before the infringement, without
exceeding the scope of the final decision.

(..)
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General View of the Interim Measure

THE ACT NO. 4054 ON THE PROTECTION OF COMPETITION

% Article 17-

Without prejudice to the penalties mentioned in Article 16,
paragraph one, the Board shall, for each day, impose on
undertakings and associations of undertakings an
administrative fine by five in ten thousand of annual gross revenues
of the relevant undertakings and associations of undertakings
and/or members of such associations generated by the end of the
financial year preceding the decision, or generated by the end of the
financial year closest to the date of the decision if it would not be
possible to calculate it and which would be determined by the Board
in the following cases:

a) Obligations introduced or commitments made by a final decision
or intertim measure decision are not complied with,

(..)
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General View of the Interim Measure

% Article 55 of the Law prior to the 2012 amendment clearly states that
interim measure decisions can be the subject of a lawsuit on their own.

% In the current version of the provision, it is not explicitly stated that
interim measure may be subject to an action just like a final decision.
However, since interim measures may directly and significantly affect
the rights of undertakings, it should be accepted that interim measures
may be directly subject to annulment proceedings, taking into account
the right of defense.
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CASES

% There are number of decisions in which the Board has addressed
behaviors that could lead to serious and irreparable harm

% In some markets, a delay in intervention may cause long-lasting
deterioration. Similarly, in the markets where the negative effects of
the conduct are substantial, timely intervention becomes a very
important factor.

% Cases in two investigations into entertainment and media sectors:

NESINE and MACKOLIK cases.
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NESINE CASE
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NESINE CASE

% NESINE: legal online betting firm

% There is an advertising contract between NESINE and
MACKOLIK

% MACKOLIK: a platform for live score tracking

% Agreement: the contract is based on the exclusive use of

NESINE's banner ads on the MACKOLIK platform
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NESINE CASE

% the Agreement covering the period from 2019 to 2024 was signed
between NESINE and MACKOLIK
v' Article 2.2 of the Agreement, MACKOLIK shall not publish on its
channels advertisements of companies that are competitors of
NESINE.
v’ Article 2.5 of the Agreement, MACKOLIK will pay a penalty if it
does not reach the annual number of clicks it has committed to.
v’ Article 2.7 of the Agreement, if MACKOLIK acts in breach of
MACKOLIK's exclusivity under the Agreement, NESINE shall
have the right to immediate termination as well as with a penalty.
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NESINE CASE
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NESINE CASE

Preliminary Inquiry and Investigation
v On-site inspection at the premises of NESINE
v' Online interviews with the competitors of the undertaking
operating in the same market
v launched an investigation regarding the allegation that Nesine
violated Law No. 4054 with its exclusivity agreements
% During the investigation, NESINE requested to submit commitments:
v it was decided that the commitments were not proportionate to
the competition infringements identified within the scope of the
investigation, were not suitable to eliminate these infringements,
and were not effectively enforceable.
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NESINE CASE

% the Board assessed that anti-competitive practice will continue by
concluding exclusive agreements within the scope of advertising and
sponsorship activities as NESINE has a significant market share:

v’ the number of members, the number of coupons played, and
revenue generated.

% MACKOLIK is the most preferred live score tracking application in
Tirkiye and is in a leading position compared to its competitors.

% The number of clicks directed to NESINE through MACKOLIK is
analyzed:

v MACKOLIK is an important advertising and promotion medium
for online betting firms.

% MACKOLIK acts in accordance with the exclusivity agreement and
does not work with another online betting firm

v’ It is seen that other betting firms are harmed by this exclusivity.
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NESINE CASE

% Several reasons were presented by NESINE as justification for the
exclusivity signed between NESINE and MACKOLIK:

v Nesine finances the vast majority of the business development
projects of MACKOLIK

v Exclusivity clauses are also put in place to ensure that these
projects remain only between NESINE and MACKOLIK.

% the Board did not accept these explanations and concluded that these
projects constituted the subject matter of the agreement raising
competitive concerns.

% Consequently, in order to ensure that NESINE's competitors can work
freely with MACKOLIK and to end the exclusionary effect, an interim
measure will be applied until the final decision.

% Accordingly, the exclusivity clauses in the contract were suspended
until the final decision.
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MACKOLIK CASE

CANLI SKORLAR CANUI TARiHSEL GORSEL ANLATIM ANLIK HIZLI BiLDIRIMLER
ISTATISTIKLER
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MACKOLIK CASE

% MACKOLIK: known for offering statistical information such as live
match results and a wide database for sport matches

% NESINE worked exclusively with MACKOLIK since 2019.

% After the legalization of live betting in Tirkiye in 2019, live score
tracking has become even more important for consumers who place
live bets, and MACKOLIK, the most well-known platform in this field,
has been more popular.

% Competition concerns arose since rival online betting companies
could not be listed on MACKOLIK or could not give any (banner or

pop up) ads on MACKOLIK.
% As a result, rivals were hindered from receiving traffic from
MACKOLIK.
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MACKOLIK CASE

R

% Following the interim measure against NESINE, the exclusivity
clauses in the contract were removed. However, MACKOLIK was still
de facto carrying only NESINE's advertisements.

% Due to that situation, the Board launched an investigation to
investigate whether MACKOLIK abused its dominant position.

«» The Board also decided to take an interim measure while the
investigation is ongoing.
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MACKOLIK CASE

- Interim measures decision (07.09.2023): provide equal opportunities
in ad inventory for the rival online betting companies.
- The most important points of the decision are:

v' The visibility of NESINE on the advertisement areas called
banner and pop-up on MACKOLIK should be limited by using a
concrete criterion to be set by MACKOLIK in a way that NESINE
will not have a favorable position compared to its competitors;

v MACKOLIK should revise its procedures for banner and pop-up
areas on MACKOLIK; follow a transparent advertising policy that
will not lead to discrimination among online betting companies,
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MACKOLIK CASE

- The most important points of the decision are:

v During the investigation process about MACKOLIK, all
cooperation packages and offers prepared by MACKOLIK for
online betting companies and the processes related to those as
well as the cooperation requests and offers made by online
betting companies to MACKOLIK and the ongoing processes
related to those should be notified to the Authority within 30
days.
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CONCLUSION

v" With these decisions, the TCA issued an interim measure because of the
concern about the risk of serious and irreparable damage to competition
and the market, in addition to the risk of market closure.

v NESINE and MACKOLIK Interim Measure decisions have importance as
it demonstrates the Board’s approach which is a signal that the Board is
following the recent developments in the sector very closely.

v" Decisions also indicate that the Board will not hesitate to impose interim
measures, where necessary, with a view to maintain the effective

competition in markets.
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Thank you!

Contact: mozden@rekabet.gov.tr
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